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TO:

State Societies Interested in Legal Liability Reform

I am pleased to present this manual, Implementing A Legal Liability GAP Analysis
Study. It is designed to help state CPA societies develop a comprehensive state
specific plan which will become the basis for future state society legal liability reform
efforts. The program was developed by the Accountants* Legal Liability
Subcommittee with help from several state societies. It was successful in states that
have tested it.

The manual is presented in a "cookbook” format to provide you with a step-by-step
implementation plan. The program outlined here will help you "bridge the gap"
between the actual practice environment to the ideal legal liability environment in your
state.
I encourage you to undertake this GAP program analysis. With your help, we can
develop a solid foundation for nationwide state-based tort reform efforts. With hard
work, I am confident that success can be achieved.
If you have any questions about the GAP Program, please feel free to call John
Sharbaugh at (202) 434-9257 or Virgil Webb at (202) 434-9222.

J. Clarke Price
Chairman
AICPA Accountants’
Legal Liability Subcommittee
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Implementing a Legal Liability

GAP Analysis Study
Introduction
The character of the CPA profession’s efforts to obtain legal liability

reform has changed dramatically over the past decade. During the 1970s,
when the profession initiated its legal liability reform efforts on a large scale

at the state level, we achieved legislative success in bursts of activity. Bills

would be introduced, considered quickly, enacted and pass out of sight

within a few weeks.

While occasionally this still happens today, liability reform legislation
more typically takes several years to be proposed and enacted. Bills are
often held in legislative committees for months at a time. Enactment is
generally uncertain and often comes only after significant compromise.

There are three major reasons why liability reform has become more

difficult and time-consuming for the accounting profession to obtain. First,

opponents to legal liability reform, particularly reform that benefits
professionals, are better organized and better financed. Second, the crisis

mentality of the 1970s subsided after liability insurance became more readily
available. Finally, greater numbers of players have scrambled onto the

legislative field to try to obtain relief.
Notwithstanding why the political environment has changed, the fact

remains that it has changed. The profession’s liability reform efforts now
typically resemble a marathon race, with that sport's miles of hills and
winding streets and roads, where previously it more closely resembled a

100-yard dash on a smooth, flat asphalt track. Accordingly, if we are to
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succeed in the current "marathon” legislative environment, we must develop
the habits and techniques used in marathon races, where both endurance and

speed are keys to winning.

Success in a marathon — and a legislative campaign — requires two other

qualities: focus and consistency. It’s easy to be derailed by matters that

divert attention or break concentration. Focus is critical to moving —
individually or together — with a unified purpose toward a fixed goal.
Similarly, without consistency, a marathon runner may start and stop,

falter and fall short of the finish line. The same is true in the legislative
arena. Liability reform is often pursued in one legislative session then be

dropped for several sessions, and perhaps be pursued again years later. At
this pace, we can make little progress toward obtaining comprehensive

reforms.

The GAP Analysis

The AICPA Accountants’ Legal Liability Subcommittee members have
reviewed state legal liability efforts, especially the question of what works

for state societies pursuing legal liability reform. With the help of several

state societies, notably California, Kansas, New York and Ohio, the
Subcommittee has developed this guidebook to outline a process it believes
will provide focus and consistency for state society legal liability reform

efforts. The process, explained in detail in the following sections, is called

the Legal Liability GAP Program.

The purpose of the Legal Liability GAP program is to enable a state

society to develop a comprehensive state-specific legal liability
reform plan which becomes the foundation for all future state
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society legal liability reform efforts.

The GAP program employs a three-step methodology. The program
helps a state society:

■ identify that state’s prevailing practice environment for accountants;

■ design an ideal environment; and
■ identify and prioritize the steps needed to move from the actual
environment to the ideal.

To move from the actual to the ideal, a state society must "bridge the

gap" between the two—that’s why the methodology is called a "GAP
program."

The GAP program must be tailored to each individual state by addressing
the laws, rules and professional standards that exist in the state.

Once your state society has completed this program, you will find that it
will provide several valuable benefits. You can use it:

■ as a practice aid for members;
■ to help you prove your case when you pursue legislative or

regulatory changes;
■ to help with strategic planning; and

■ to identify subject areas lacking adequate CPE courses.

The GAP program gives comprehensive coverage to the legal liability

issues and will complement your state society’s existing legislative or

regulatory campaign. The program addresses the actual and potential
liability for accountants that can arise from a wide range of state laws,

regulations and professional standards. It also determines the impact of

liability on practices of all sizes, from sole practitioner to national firm. In
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addition, legal liability is of concern to CPAs in corporate positions, because

it affects a state’s business climate, along with the availability and pricing of
accounting services. Because the GAP program has potential benefits for all

CPAs, it appeals to and helps secure the support of a broad range of state
society members.

Use of the GAP program leads to a series of goals - regulatory and
professional as well as legislative - that will help a state society limit

accountants’ liability. The goals receive priorities after considering the state
society’s financial, political, membership and staff resources. This
procedure helps a state society effectively use its available resources, and is a

means to measure progress toward liability reform.
Finally, the GAP program is designed to help a state society

institutionalize legal liability reform as a priority objective. This provides

constancy to the state society's liability reform efforts -- and makes it much
more likely that the society will attain meaningful legal liability reform.
The Accountants' Legal Liability Subcommittee encourages each state

society to undertake a GAP program analysis. The Subcommittee believes
the analysis can form a solid foundation for a nationwide state-based effort to

gain significant accountant legal liability reform -- liability reform that is
tailored specifically to each state's unique environment.
This GAP program manual is presented in a "cookbook’’ format to
provide you with a step-by-step implementation plan.

If you have any questions about the GAP Program please call John
Sharbaugh at (202) 434-9257 or Virgil Webb at (202) 434-9222.
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STEP 1: Getting off the ground with the GAP Task Force
ACTION ITEMS

■ Create a GAP Task Force
■ Draft a well-defined charge
■ Enlist a visible and fully-committed state society leader to serve as chair
■ Select members to represent pertinent state society committees
■ Select members to represent a cross-section of the state society
membership

■ Allocate funds for the task force
■ Report progress routinely to Executive Committee and/or Board of

Directors

■ Prepare a budget
■ Survey expenses
■ Outside legal counsel
■ Legislative consultant fees

■ Miscellaneous contingencies
■ Internal staffing allocations

STEP 1 TIME FRAME: 1 to 2 months

IMPLEMENTATION
The first step in the process is to make the GAP program a priority in your

state. In some states, this can be done by having the Executive Committee or
Board of Directors adopt it as a priority. Other options can include referring

the program to the Government Relations Committee, to the Management of an
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Accounting Practice (MAP) Committee or another appropriate committee for its

study and recommendations. It's critical to identify the appropriate body within
the state society that will be the product champion for the GAP program and

have that group fully embrace the program.

While it's possible to have the product champion serve as the group that will

undertake the GAP program, it's preferable to appoint a special work group or

GAP task force whose only role is to conduct the GAP legal liability analysis.

Forming the GAP Task Force

The first, and most important, step in the GAP program is to create a
strong, well-organized Task Force or study group headed by a hard-working
and visionary chairperson. The task force charge must set well-defined
guidelines for conducting the program. (An example of a GAP Task Force

charge is provided in the appendix.) Since the task force's responsibilities will
likely overlap some of the other state society committees, the state society may
want to form a GAP Task Force that reports directly to its Executive

Committee or Board of Directors.

Selecting the chairperson

Select your chairperson first and do it carefully. The chairperson should be

a respected member of the society who has held leadership positions and who
has a working knowledge of your state's legal liability situation. State society
leaders should not name someone as chairperson simply as a reward for past
service, because the person will need significant energy to see the project

through. Choose someone who is committed to obtaining liability relief, and

who can devote the time and energy needed to make the program succeed.
Given the long-term nature of the program, a good candidate for chairperson
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may be a member tracking toward the presidency. Another option would be to
select a past president of the state society, whose stature would draw attention
to the project and give credibility to the recommendations. The chairperson

should help select other task force members. It will be the chairperson's

responsibility to assign tasks and to make sure the task force establishes and
meets deadlines, has access to the necessary legal resources and data, and fully

investigates all areas of potential concern to the accounting profession.

Broad participation is critical
One of the primary objectives of the GAP task force is to identify the nature

and extent of accountant legal liability issues in your state and to select the best
avenues for relief from among the options it identifies. It will take longer than
a year to implement recommendations from the GAP program, so future

leadership involvement on the GAP Task Force (such as the president-elect or

other incoming leaders) should also be considered.
The task force should consist of a cross section of state society membership

including:

■ sole practitioners

■ local firms
■ regional firms
■ national firms
■ members in industry.

Whenever possible, task force members should be experienced, senior-level
professionals. It is helpful to include CPA/attorneys and CPAs who specialize

in litigation support services, as well as representatives from the state society's

existing legislation, regulation and practice management committees. (Sample
invitation letter is provided in the appendix.) Senior-level state society staff

members should participate in the project, including the executive director and

legislative and communications staff members.
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Budget considerations

The process of forming the task force should include setting up a budget
to cover necessary legal, administrative and miscellaneous costs. The state

society’s Executive Committee or Board of Directors should be involved, to
ensure all recommendations are fully considered.
Among the items the GAP Task Force should consider are:
■ a thorough analysis of the state’s legal environment as it affects

accountants’ legal liability;
■ a survey of firms in the state concerning liability issues;
■ additional legal costs if the task force includes legal counsel at its
meetings;

■ outside legislative advisors; and
■ miscellaneous administrative costs (i.e., postage, printing).

STEP 2: Identifying the current practice environment

ACTION ITEMS

■ Survey state society members for their opinions and comments on
legal liability problems and experiences

■ Develop factual information to support GAP program
recommendations

■ Analyze the state’s legal environment

■ Request proposals from outside legal counsel to conduct analysis
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■ Review all state laws, regulations, administrative rules, etc., under
which a CPA could be held liable for negligence, malpractice,
fraud or other wrongdoing

■ Solicit accountancy board’s assistance in reviewing laws, rules, etc.
■ Contact liability insurance providers to review past liability claims

and cases against CPAs and firms in your state

■ Analyze the state’s regulatory environment
■ Review the impact the Accountancy Board and other regulatory

bodies are having through their rules, regulations and composition

■ Analyze the state’s professional environment
■ Review information state society members are getting on risk
management and liability issues through CPE courses, newsletter

articles, magazine features, insurance carriers, etc.

■ Sponsor focus groups to provide candid, off-the-record discussions on
legal liability issues

■ Invite defense and plaintiffs’ attorneys and insurance carriers to
participate

STEP 2 TIME FRAME: 3 to 4 months

IMPLEMENTATION
To create the framework for the GAP program, the state society must

analyze the current legal, regulatory and professional environments in its
state. Each is a crucial part of the state’s current practice climate.
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Survey your members

Does a liability problem really exist? What do the society’s members really
think about the liability crisis in your state? What do they worry about most?

What solutions or suggestions do they have? Are they willing to expend
resources to accomplish the society’s goals?

To answer these questions and others, the state society should survey a
random but projectable sample of members about their experiences and

perceptions regarding liability exposure, insurance and risk management issues.
The survey results will help the state society communicate the broad impact of

legal liability to its membership. The experience of other state societies with
such surveys is they dispel the impression that legal liability is a problem for

only large firms or those that provide attest services. What’s more,

state-specific statistics from a survey will be valuable when pursuing legislative

changes in your state. The survey results will also supplement information
about the insurance claims and liability experience of members.
Sample survey forms are provided in the appendix. With the help of state
society staff members, a survey can be completed at minimum expense.

Analyze the state’s legal environment
What laws in your state may affect CPAs? To what standard of care do
they hold CPAs for the performance of certain services? May a CPA be held

liable for the misdeeds of others in an action in which the CPA was not

involved? These questions and others must be answered as part of identifying
the current legal environment in the state.
A comprehensive analysis can help identify exactly where CPAs in your
state are legally exposed through current statutes, administrative rules, case law

or the general legal environment.
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State societies are strongly encouraged to seek outside legal counsel to do
the review on state statutes and case law. This research will form the basis of

future decisions, and will be tremendously complex. It will also be an important
part of the state society’s legislative proposals. Legal counsel is usually the best
source for thorough legal research.

The costs for a legal review will probably range from $0 to $20,000,
depending on the size of your state, research already completed, your state
courts’ activity levels and the law firm’s familiarity with the issues. Some states

may use volunteer time; however, most will incur costs. For example, Ohio’s
legal fees for this research totalled almost $7,000. If cost is a strong

consideration, state society staff or volunteers (particularly CPA/attomey
members) or state accountancy board counsel and/or members can be used.

They probably won’t have the independence and expertise, however, to provide
the comprehensive analysis that is needed.

If the state society decides to retain outside legal counsel to do the research,
a request for proposal (RFP) to solicit bids from law firms will achieve the most

competitive price and the most comprehensive service. (A sample request for
proposal is provided in the appendix.) When seeking proposals, ask task force
members and other knowledgeable senior-level CPAs to identify law firms and
attorneys who have represented accounting firms in liability cases. This is a

good way to identify law firms with sufficient experience in accountant legal
liability matters to produce a comprehensive work analysis.

A second research method would be to assign individual GAP Task Force
members to review specific statutes. Some state societies may have already

reviewed parts of state laws, and the resulting information could be compiled

relatively easily. Other issue-specific research has already been conducted for
your state by the AICPA, and the results can be used to lower research costs.
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If this approach is chosen, it is strongly recommended that legal counsel

review the results to ensure that the research is complete.

It is critical that the legal review include a comprehensive summary and
review of ALL statutes and rules in the state under which CPAs may be held

liable. This review should go beyond the traditional issues of privity, joint and
several liability and statutes of limitation, and include such things as punitive
damages, and state RICO and consumer fraud provisions. It also should

include an executive summary that can be used as a resource by firms in your

state.

Another critical step in analyzing the state legal environment is getting

summary information from liability insurance carriers on claims against CPAs

in your state during the past several years. The insurance claims analyses will
help to identify the types of problems CPAs are now experiencing. It will also
highlight potential future problems by showing the types of claims prevalent in

the state. Other insurance carriers widely used in your state are another
source of claims data.

Focus groups show the "real world"

As part of the overall review process, consider conducting informal
discussion sessions. Invite attorneys actively involved with accounting
litigation for either defendants or plaintiffs as well as representatives of key

insurance carriers, to take part in an informal discussion session or focus
group. Experience in other states has shown that both attorneys and

insurance representatives are willing to participate at no cost to the state
society to establish relationships. They can provide invaluable insight into

what they believe is ahead for the accounting profession. The state society
must clearly explain that any issues discussed or information provided will be
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strictly confidential and off the record. This is a crucial step in getting the
participants to speak freely and openly about the issues.

Use the state’s regulatory body
Depending on the effectiveness of its staff and its workload, your state’s

Accountancy Board may be a source of useful information. Ask your state
board to compile an analysis of disciplinary actions for the past five years. If

this is not feasible, request copies of the cases and prepare your own analysis.

In most instances, these files should be public records. This disciplinary action

analysis, together with the analyses you obtain from insurance carriers, will help
pinpoint troublesome areas for CPAs in your state. In what areas did the CPAs

make the most mistakes? Are the problems more extensive in auditing

engagements, or is tax preparation more of a problem area? Case studies are

one of the best ways to identify problems so you can make changes in your

CPE offerings, and to identify outdated or inadequate state legislation or
regulations.

Analyze the state’s professional environment

While the state CPA society certainly does not want to add to a CPA’s
liability burden, it can help reduce the burden placed on CPAs in other areas.
For example, state societies can help educate CPAs through written materials,

CPE coursework and other means concerning risk management strategies. Is
the state society providing adequate information about risk management and
liability issues to its members through CPE courses, newsletter articles,
magazine features, special reports, surveys, etc.?

By completing these three analyses, the state society can move forward to
the next step-defining an ideal practice environment.
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STEP 3: Defining an ideal practice environment

ACTION ITEMS

■

Create a model or "ideal" practice environment

■ Consider the AICPA-NASBA Uniform Accountancy Act
■ Compare the state’s model to the current state environment
■ Establish goals
■ Prioritize goals

■

Develop an action plan to implement the model

STEP 3 TIME FRAME: 1 to 2 months

IMPLEMENTATION

After you’ve identified the current legal, professional and regulatory practice

environments, you have identified one side of the "gap." To find the other side,
you must develop a model or "ideal" practice environment.
The model or "ideal" practice environment will differ from state to state, and

may represent different things to different segments of your membership.

Creating an environment ideal for all CPAs will be difficult. However, if the
GAP Task Force selects a very broad range of issues to consider, the likelihood

of addressing the liability concerns of a majority of CPAs is increased.

A starting point for the GAP Task Force is to review deficiencies identified
from your legal, regulatory and professional analyses, as well as from discussion

generated during your previous meetings. Another possible source of
information when defining the ideal environment is the Uniform Accountancy

Act proposed by AICPA and The National Association of State Boards of
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Accountancy (NASBA). This information will help state societies compare

current state laws with the recommended model legislation. Most of the
information needed is in the AICPA Tort Reform Handbook, the
AICPA-NASBA Uniform Accountancy Act and new form of practice initiatives.

The AICPA Guide to State Legislative and Regulatory Issues Affecting the

Profession will give you an idea of what other states are doing on the legislative
front.

Consider how the following issues-as well as issues specific to your own

state-affect CPAs:

■

Privity*

■

Several or proportionate liability*

■

Punitive damages limitation*

■

Reduced statute of limitations

■

Quality review privilege

■

Consumer fraud statutes

■

Fee shifting

■

Abusive discovery practices

■

Alternative organization forms (LLC, LLP, GC)

■

Alternative dispute resolution (arbitration and mediation)

*These are issues identified by many state societies and the AICPA Accountants'
Legal Liability Subcommittee as being especially beneficial to CPAs.

Are these issues that should be pursued in your state? Could existing laws
benefit from fine tuning? Do your members need additional CPE courses to
become better informed? The key when considering different issues that affect
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your members is to not ignore anything, no matter how insignificant it may

appear. In other states, seemingly innocent areas proved to be troublesome to

the accounting profession, which has benefitted from relatively painless changes

such as additional CPE course offerings.
Establishing goals is a critical part of this step because it advances the GAP
program from a research project to a working document with objectives, time

frames and budgetary needs. Identifying the gaps is easy; you just need to

compare the current legal, regulatory and professional environments with the
ideal. For example, Ohio found that neither the partnership nor professional

corporation statutes provided adequate liability protection for innocent

partners. As a result, a goal was set to obtain legislation permitting limited
liability companies, limited liability partnerships and general corporate forms of
organization. The 1993-94 legislative session became the timeframe and related
expenses (outside lobbyist, public relations, etc.) were budgeted.

Once the GAP goals have been established, they should be prioritized.
Consider the political, financial and human resources needed to implement

each goal, and determine where you can get the "biggest bang for the buck."
Develop a plan that includes a timetable and separate action "steps" to reach

each goal. For example, obtaining several or proportionate liability may take
two to three years. One action step might be to strengthen the society’s key

person contacts with state legislators.

Completing these tasks will put the

state society well on its way to having a comprehensive and successful GAP
program.
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STEP 4: Winning members’ support and implementing a

successful GAP Plan

ACTION ITEMS
■ Obtain support for GAP Plan recommendations
■ Prepare a strategy to obtain support of society members
■ Solicit state leadership for its support
■ Inform the membership of results and priorities

STEP 4 TIME FRAME: 1 to 3 months

IMPLEMENTATION

You’ve created a complete, workable plan of action ... now you have to sell
it! The chair of the GAP Task Force, the state society’s Executive Director,

and legislative and communications staff must now present the

recommendations to the state society’s leaders and convince them to support it.
The range of liability solutions developed from conducting the GAP program

should include legislative, regulatory and professional goals. The goals may
range from items as easy as adding CPE courses and publishing articles about

the benefits of engagement letters, to more complex goals such widespread use

of alternative dispute resolution or introducing legislation to eliminate joint and
several liability.

In many states, obtaining a privity statute or eliminating joint and several
liability will through legislation significantly improve the liability climate for
CPAs; therefore, these goals would have a high priority. Because legislative
changes are usually difficult, the timetable for attaining the legislative goal may

extend into the second to fourth years of the GAP program. Alternatively, a
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new CPE program can probably be produced within one year and could be one
of the first projects accomplished by the state society.
In all cases, to make this a successful program, the state society leadership

needs to work closely with its senior Governmental Affairs Committee, with

legislative counsel and with other groups familiar with the political climate and
legislative environment.

STEP 5: Implementing the Task Force Recommendations

ACTION ITEMS
■ Implement the GAP Plan
■ Designate or establish a committee to undertake

implementation

■ Make any necessary changes and additions
■ Delegate projects to appropriate state society committees
■ Keep membership informed
■ Make liability issues a top priority
■ Report to state society leadership on GAP progress
■ Develop beneficial public relations tools
■ Develop public policy arguments

STEP 5 TIME FRAME: Ongoing

IMPLEMENTATION

Implementing the GAP plan is the final step to the state society’s GAP
program. The first task is to designate an implementation committee.
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Where to assign GAP plan implementation responsibilities

You may choose to assign implementation to an existing society committee.

The AICPA Accountants' Legal Liability Subcommittee strongly recommends,
however, that a new committee be created, composed of senior-level members
and representatives from each state society committee and charged with

implementing the GAP projects. Members of the original GAP Task Force

may be excellent candidates for the implementation committee because of their
familiarity with the issue.

Once the implementation committee is established, it is critical that it
routinely provide the state society leadership with progress reports. These will
help ensure that the state society’s liability efforts remain visible and continue

to receive the priority status necessary to achieve success. This is especially

critical when you consider the resources devoted to the GAP program thus far.

As you progress through the implementation stage, keep in mind the
benefits that you can provide to your members. The GAP program can be an

extremely valuable tool for a state society to:
■ identify, develop and implement a state-specific legal liability
program;

■ serve as the coordinator of liability efforts;

■ delegate responsibilities to appropriate state committees;
■ monitor the progress of each assignment; and

■ recommend beneficial public relations tools.

Several different factors should be considered throughout the

implementation of the GAP plan.
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Political realities
Your legislative staff and/or outside counsel will become an integral part of

the GAP Implementation Committee. He or she will have the political insight
needed to succeed on a given recommendation. If you have an in-house

lobbyist, include him or her on the committee. If you don’t have a legislative
staff person but retain an independent lobbyist, consider consulting this outside

counsel as the need arises, rather than including him or her for the duration of

every meeting, to help control expenses.

Financial implications
Develop a budget for implementation of identified goals. Be sure to include

funds for the individual committees involved, such as CPE, public relations and
governmental affairs committees. You may have on-going projects that could

require line-item budgeting: new, specialized publications, retaining an outside

lobbyist, hiring outside public relations counsel, etc. While these items are not
necessary to implement a successful GAP Program, don’t limit your
brainstorming when thinking about the ways you can use this program to
benefit your members.

Human resources
When you develop the timetable and budget for the various projects, be sure
to consider the human factor-the amount of time that will be required of

members and staff as the programs are implemented.

Institutionalize the GAP process

As you proceed with implementation of the overall GAP program, it is
important to include related initiatives in your society’s strategic plan to ensure
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continuity from year to year. The implementation of some goals may take

several years; be sure your GAP Program Task Force’s efforts are not lost in

the change from one society president to the next.

Communications efforts

Keeping GAP initiatives before state society members is very important.
Consider allocating space in your newsletter or professional journal for a
column dedicated to the state society’s liability reform efforts. Topics could
include risk management tips, updates about the latest legislative efforts or
court cases, or highlights of new liability-specific CPE courses being developed

for the benefit of members.

Another possibility is an independent newsletter dedicated to accountant
liability issues. Ohio recently instituted such a publication in cooperation with
its legal counsel. This newsletter, issued quarterly, includes updates on the most

recent court decisions in the state and across the nation, as well as other

interesting liability-related issues that affect a CPA’s ability to practice. The
newsletter is published by the law firm and distributed to members by the state

society.

Conclusion
The GAP project can spawn an effective ongoing program for your state.
As those who have already begun the project will attest, the effort is worthwhile

and will reap many benefits for your state society over time. If there is one
critical issue facing all state societies, it’s the legal liability issue. This

"cookbook” will help guide the state societies in the right direction.
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WORKING GLOSSARY

ABUSIVE DISCOVERY PRACTICES - In litigation, a request for documents
possessed by another party that is intentionally excessive and burdensome to the
other party. For example, requesting that a party provide documents from the
last 25 years when only the most recent year is applicable.

ALTERNATIVE DISPUTE RESOLUTION (ADR) - A term used to describe
a variety of means that are used to resolve disputes, other than litigation.
Arbitration and mediation are the most commonly used forms of ADR. ADR
proceedings are private and do not usually entail the adverse publicity
associated with litigation.
ARBITRATION - A dispute resolution proceeding in which a third party (other
than a court) decides the outcome of a dispute or controversy after a hearing at
which both sides are permitted to submit proof and argue their respective cases.
Arbitrations, which can either be binding or non-binding, tend to be less formal
than court proceedings and do not normally permit the parties to engage in
extensive pre-hearing discovery, making them less costly than a trial.

FEE SHIFTING - A process often currently utilized in judicial proceedings or
proceeding (but only available in certain court proceedings) wherein the losing
party is required to pay the legal fees of the victorious party. Fee shifting tends
to discourage the parties from advancing frivolous claims and defenses.

GAP PROGRAM - A project initiated by the AICPA under which each State
Society is encouraged to analyze the laws of its state affecting the liability
exposures of CPAs and to set legislative goals for improving the legal
environment. The program is intended to help states "bridge the GAP" between
the current legal liability environment and the ideal environment.
GAP ANALYSIS - The research stage of the GAP Program.
GAP IMPLEMENTATION - The segment of the GAP Program that takes
place after the initial analysis is completed where goals are identified and steps
are taken to reach the goals.

GENERAL CORPORATION FORM - The traditional general, or Subchapter
"C", corporate form of business entity traditionally used by commercial
enterprises.
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LIMITED LIABILITY COMPANY (LLC) - An LLC is a hybrid between a
corporation and a partnership. It has the personal liability protection of a
corporation and the flow-through tax benefits of a partnership.
LIMITED LIABILITY PARTNERSHIP (LLP) - An LLP is a form of general
partnership which provides protection to the personal assets of the firm's
partners for the debts and liabilities of the partnership so long as the partner was
not personally involved in the wrongful actions giving rise to the liability.
LLPs will normally be treated as partnerships for income tax purposes.

LITIGATION SUPPORT - Providing assistance to parties engaged in a lawsuit
through such means as expert witness testimony, business or asset valuation,
damage assessment, etc.
MEDIATION - A method of settling disputes in which the parties are assisted
through conciliation and advice by an independent third party or parties.
Mediation can also be used in conjunction with a litigation to help focus the
parties on important issues.

PRIVITY - Privity is a legal doctrine designed to identify those persons who
stand in a sufficiently close relationship to a professional to be owed a duty of
due care by the professional. Accordingly, only persons deemed ”in privity”
with the professional are entitled to assert negligence claims. There are
generally three standards of privity used by the various states: 1) the "near
privity" standard under which a CPA is liable only to those by whom the CPA
has engaged as well as those with whom the CPA has a relationship approaching
that of an accountant-client relationship; 2) the "Restatement" standard where a
CPA owes a duty of due care to third parties the CPA knew would rely upon
the CPA’s work; and 3) the "foreseeability" standard under which a CPA is
liable to any party the CPA could have "reasonably foreseen" would rely on the
CPA’s work.

PRODUCT CHAMPION - A person or group who believes in the value of a
product or program and who will persist in moving the product or program
through development to fruition.
PROPORTIONATE LIABILITY - A method of apportioning liability between
co-defendants advocated by the AICPA. Under a proportionate liability system
a defendant found liable would only be responsible for that portion of the
plaintiff's damages corresponding to the percentage of responsibility of that
defendant relative to the responsibility for such damages accorded by the court
(or jury) to all responsible persons, including the plaintiff. Most courts
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currently utilize a "joint and several" standard under which any defendant
(regardless of its degree of fault) may be held responsible for the entire amount
of damage incurred by the plaintiff, a system that often works unfairly against
CPA firms which are frequently the only financial viable defendant in a
litigation.

PUNITIVE DAMAGES LIMITATIONS - Punitive damages are a form of
damages awarded by a court over and above the damages awarded to
compensate a plaintiff for its injuries to punish a defendant for egregious
conduct, often including intentional wrongdoing or fraud. The threat of nearly
unlimited punitive damages causes many defendants to settle rather than face a
potentially devastating damage award.

QUALITY REVIEW PRIVILEGE - An AICPA legislative proposal which
would ensure that any documents or other information generated as part of the
quality review process would remain confidential and not be introduced as
evidence in a legal proceeding.
STATUTE OF LIMITATIONS - Statutory provisions stating that lawsuits be
brought within a certain time frame. They are intended to promote timely filing
of lawsuits while records are available and memories still fresh. The AICPA
recommends a limitation of one year from the earlier of (a) the date the alleged
act or omission is discovered or should have been discovered in the exercise of
reasonable diligence, or (b) three years after the CPA completes the services for
which the suit is brought.

STATE SOCIETY - A generic term used throughout the text to identify
professional associations representing CPAs.
UNIFORM ACCOUNTANCY ACT (UAA) - A model statute developed
jointly by the AICPA and NASBA containing recommended statutory language
and rules for a wide variety of issues affecting the accounting profession which
includes legal liability reform provisions dealing with privity, proportionate
liability and the statute of limitations.
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SAMPLE INVITATION LETTER TO PROSPECTIVE
STUDY GROUP MEMBERS

DATE

XXX
XXX
XXX
XXX

Dear :
The accounting profession faces a number of challenges now and into the future
in the way of legal liability exposure. In an effort to better address these
concerns, the Board of the
Society of CPAs has formed the Legal
Liability GAP Study Group, to be chaired by.

The Study Group’s charge will be the development of a long-term strategic plan
for legal liability initiatives in all areas by the
Society of
CPAs. This will be accomplished through an indepth analysis of (state's)
current legal environment compared to an ideal environment and conclude with
a series of recommendations to bridge the "gap” between the two.

As a leader within the accounting profession, your experience and knowledge
would be of great benefit to this group; I hope you will consider joining our
effort by serving as a member of the Legal Liability Gap Study Group.

I look forward to hearing from you. If you have any questions or would like
additional information, contact
at

Sincerely,
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SAMPLE RFP LETTER

Month xx, 199x

Dear:
Thank you for agreeing to consider working with The state Society of CPAs’
Limited Liability Study Group on the development of an in-depth research
project.

Specifically, the Study Group is interested in identifying exactly where state
now stands in terms of legal exposure through current statutes, administrative
rules, case law, or the general legal environment. Outlined below are some
guidelines of what is expected:
■

Verification of research already completed in the subject areas of
general incorporation, Limited Liability Companies, etc.
(enclosed)

■

Identification of any sections of the state Revised Code and
state Administrative Code under which CPAs could reasonably
be sued for failure to provide professional services, as well as
any other areas impacting professional firms.

■

Proposal of language for changes to identified sections of the
state Revised Code and state Administrative Code (including
general incorporation and LLCs) to limit and/or correct legal
exposure of CPAs.

■

Preparation of a memorandum summarizing the results of the
research for use by the Study Group.

The Legal Liability Study Group would like this project to be completed no
later than date . Please let me know at your earliest convenience of your firm’s
timetable and proposed fee. If you have any questions, please feel free to call
meat phone number.

Sincerely,
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LEGAL LIABILITY SURVEY

The following pages contain a sample letter to be used in soliciting survey
responses and a model professional liability survey. The Accountants' Legal

Liability Subcommittee urges you to utilize the survey provided in this manual.
If all states use this form, consistent nationwide data can be developed for the

profession. AICPA can provide State Societies with the sample letter and

survey form on computer diskette in WordPerfect. State Societies can then
produce and print the letter and survey locally.

If states use this survey format, AICPA will handle the tabulation and produce a

report of survey results. If your state is interested in using the survey form or
has questions, please contact John Sharbaugh, AICPA Vice President, State

Legislation in the AICPA Washington office at (202) 434-9257 or Virgil Webb,
Director, State Legislation at (202) 434-9222.
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Month xx, 199x

TO:

Managing Partners

SUBJECT:

Legal Liability Questionnaire

I am writing to invite you to participate in a major survey The state Society of
CPAs is conducting regarding the legal liability environment in state . Please
take a few minutes to complete this survey and return it by date . Your
response will have an impact on the development of future, professional
regulatory, or legislative initiatives.
The state Society Legal Liability Study Group commissioned this survey
because it believes the accounting profession is facing important challenges
arising from changing circumstances in state, nationally, and in the accounting
community itself. Our survey is designed to take a good, hard look at how
people in the accounting profession view the state of their field and to identify
the issues that the state Society and the accounting community must confront
in the future.
Your firm has been selected at random as a respondent for this survey. A
summary of the project’s findings will be made available to this study group
once the research is concluded later this year. You will also be able to obtain a
copy — watch future issues of the state Society’s Newsletter for updates on the
status of this project.

Please know that all surveys will be completely confidential. Responses will be
analyzed only in the aggregate, and the confidentiality of each individual’s
responses will be rigorously respected. The state Society has asked us to
provide a frank and independent analysis of the results, and it is our intention to
do just that. Please complete and return this important survey by date .
Let me express in advance my appreciation for your assistance with this project.
I hope you will find the research as challenging and stimulating as we do.

Sincerely,
_ __________________ , Chairman
Legal Liability Study Group
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PROFESSIONAL LIABILITY SURVEY
Please answer the following questions by circling the numbers corresponding to your responses
or, where indicated, by writing in your responses. Your responses should cover your entire
firm - all offices or locations. The responses on this survey are confidential. Please do
not include your firm name.
I.

1.
2.

Background Information

In what state is your firm's principal office located?

How many years has your firm been in business?
years

3.

Currently, is your firm a proprietorship, partnership, or professional corporation?
1
2
3

4.

Proprietorship
Partnership
Professional Corporation

Please indicate below both the total number of CPAs and AICPA members currently
employed by your firm.

Number of CPAs

1
2
3

One
2-5
6-10

4 11-50
5 51-100
6 Over 100

Number of AICPA Members
1
2
3

One
2-5
6-10

4 11-50
5 51-100
6 Over 100

Which of the following most closely describes your position?
1
2
3
4
6.

Please indicate your firm's gross billings for fiscal year ending 1993.
1
2
3
4
5
6

7.

Sole practitioner
Managing partner
Partner
Other_________________________
(Specify)

Under $100,000
$100,000 - $249,999
$250,000 - $499,999
$500,000 - $999,999
$1 million - $4.9 million
$5 million - $9.9 million

7
8
9
10
11
12

$10 million - $24.9 million
$25 million - $49.9 million
$50 million - $99.9 million
$100 million - $249.9 million
$250 million - $499.9 million
$500 million and over

Please indicate below the approximate percentage of your firm's fiscal year ending 1993
gross billings derived from the following services.
Service

Audit and review engagements

Accounting services, including compilations and
"Write Up" work
Fiduciary responsibilities (i.e., handling of
clients' funds and check writing responsibility)

%

Tax compliance and consulting engagements

Tax shelter syndications

Personal financial planning and investment advice
Corporate financial consulting services, including
merger and acquisition activities

Business valuations
S.E.C. or "Blue Sky” securities work, including
audit and review reports on financial statements
included in a registration statement or private
offering memorandum

Management advisory services
Data processing consultation

Other_________________________

(Specify)
TOTAL

II.
8.

b.

Professional Liability Insurance

Does your firm currently carry professional liability insurance?

1
2
9a.

100%

Yes
No (If no, skip to question 10)

Please list the following information regarding your firm's current liability insurance
policy:
Annual liability premium

$

Coverage limit

$

Deductible

$

Who is your policy with?
1

AICPA Professional Liability Plan

2

State CPA Society sponsored program

3

Other

(Specify)

10a.

Did your firm carry liability insurance in 1988?
1
2
3

b.

Yes
No
No - firm did not exist in 1988

If yes, please list the following information regarding the 1988 policy:
Annual liability premium

$

Coverage limit

$

Deductible

$

(If your firm currently carries liability insurance

11a.

Please indicate the reason(s) why your
insurance.
(Circle all that apply)
1
2
3
4

skip to question 12)

firm does not currently carry

liability

Too expensive
Don't believe it is necessary
Insurance companies are not responsive to our needs
Other _______________________________________________
(Specify)

b.

Did your firm ever carry liability insurance in the past?

1
2
c.

Yes
No

If yes, what year did your firm become uninsured?

III.
12.

Claims

Have any claims been filed against your firm over the past five years?
purposes of this survey, claims are defined as lawsuits, counterclaims,
allegations, written or oral, of negligence on the part of the firm.)
1
2

13.

19

(For the
or other

Yes
No (If no. skip to question 14)

We would like to gather information regarding the claims made against your firm over
the past five years.
Approximate dollar amounts will be sufficient.
Please be as
specific as possible with the other information requested.
(Please recall that all
information gathered in this survey will be held in strict confidence. )
If you had
more than two claims over this period, please use a separate sheet of paper to list the
requested information.

Claim #1

Claim #2

Year

19___

19___

Amount: of Claim

$______

$______

$_____

$______

Nature of Claim

Nature of Service Rendered

Fee for Service Rendered

Type of Plaintiff(s)
(e.g., shareholder, etc.)

Industry of the Client

Was Claim Settled?

Yes

Dollar Amount of Settlement

$_____

$______

Legal Fees

$_____

$______

Did Case Involve an IPO?

Yes

No

Yes

No

Was Case a Class Action?

Yes

No

Yes

No

Were any Codefendents
Insolvent or Unable
to Pay Their Share
of Damages Awarded?

Yes

No

Yes

No

Were There Any Associated
State or Federal
Enforcement Actions?

Yes

No

Yes

No

No

Yes

No

Types of Other Parties
Named as Codefendents

IV.
14.

Do you think that your firm’s exposure to legal liability has increased, decreased or
stayed the same over the past five years?
1
2
3

15.

Increased
Stayed the same
Decreased

Do you think that your firm’s exposure to legal liability will increase, decrease or
stay the same over the next five years?
1
2
3

16a.

Other Information

Increase
Stay the same
Decrease

Please indicate whether your firm will adopt any of the following measures over the
next five years in order to limit its legal liability exposure.

Yes

Seek new or increased legal liability
insurance coverage
Discontinue providing or performing certain
types of services

No

Not Sure

12

3

12

3

12

3

12

3

If yes, list service(s):

Discontinue doing business in certain
industries or with certain organizations

If yes, list industries or organizations:

Establish new risk management and
containment procedures (e.g., use of
disclosures, expanded checks of potential
clients, etc.)

b.

What other measures might your firm adopt to limit legal liability exposure?

17a.

Do you think that Congress or state legislatures should act to impose reasonable
limitations on accountants' legal liability?

1
2
3
b.

Yes
No
Not sure

Please explain:________________________________________________________________

18.

Please provide any other comments you have regarding legal liability in the accounting
profession.

THANK YOU FOR YOUR COOPERATION

Please return your completed questionnaire in the postage-paid envelope provided or
send to:

[List your State Society Office Address]

